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In November 2013 the American Arbitration Association (AAA) issued its new Optional
Appellate Arbitration Rules, which afford parties the ability to appeal arbitral awards to
specialised appellate tribunals. The appellate rules are significant for international
arbitration practitioners because they offer an arbitral structure — outside of judicial
enforcement regimes — for reviewing awards alleged to suffer from serious factual or
legal defects.

Finality and US judicial trend supporting it

Finality is often cited as one of the advantages of arbitration as a dispute resolution
mechanism.(1) Indeed, as commentators have noted, "anecdotal evidence and
empirical research indicate that business users generally consider the efficiency and
finality of arbitral procedures favorably, even at the expense of foregoing appellate
rights".(2)

Over the past several years, US federal courts have issued several key decisions that
support and advance the notion of arbitral finality. For instance, in 2008, the Supreme
Court held in Hall Street Associates, LLC v Mattel, Inc that the grounds stated in
Sections 10 and 11 of the Federal Arbitration Act for vacating or modifying arbitral
awards, which largely mimic the grounds set forth in Article V of the New York
Convention, are exclusive and cannot be contractually altered or expanded by the
parties.(3) The Hall Street decision not only invalidated those portions of arbitration
clauses, which permitted US courts to review awards for factual or legal error,(4) but
also led certain US federal appellate courts to conclude that the controversial doctrine
of manifest disregard of the law was no longer a valid basis for challenging
enforcement of awards.(5)

Beginning with the Eleventh Circuit Court of Appeal's decision in BL Harbert
International LLC v Hercules Steel Co(6) US federal courts have also been much more
stringent and willing to punish parties (or their counsel) who undermine arbitral finality
by attempting to revisit the merits of a dispute at the enforcement stage. Those courts
generally reason that unwarranted challenges during enforcement proceedings destroy
the benefits that finality offers by unnecessarily prolonging disputes and increasing
costs.(7)

Despite the benefits that finality can offer, some parties avoid arbitration because it
does not provide them with an effective means of redressing serious factual or legal
errors that influence the outcome of an award. For those parties, the appellate rules
furnish an avenue for alleviating their concerns while still giving them access to
arbitration's other advantages.

Option for consensual review of arbitral awards

The option to use the appellate rules is voluntary and consensual. As the AAA notes in
its introduction to the appellate rules, both parties must agree to use the rules for an
appeal to be possible, and "[a] party may not unilaterally appeal an arbitration award...
absent agreement with the other party(s)".(8) Accordingly, parties that wish to preserve
the benefits of finality do not lose that right under the appellate rules merely by choosing
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the AAA or International Centre for Dispute Resolution (ICDR) rules.(9)

Should the parties voluntarily agree to the appellate rules, which they can do in the
underlying arbitration clause or by post-dispute agreement,(10) their appeals will be
heard by an appellate tribunal comprised of three arbitrators, unless the parties agree
to a sole appellate arbitrator.(11) The members of the appeals tribunal will be chosen
from panels maintained by the AAA or the ICDR,(12) and will be appointed by the AAA or
the ICDR via the list method if the parties cannot agree.(13)

Standard of review under appellate rules

The standards of review imposed by the appellate rules are relatively high, and appeals
must satisfy one of two alternatives to succeed. Specifically, appeals must be based on
either:

e "an error of law that is material and prejudicial”; or
e "determinations of fact that are clearly erroneous".(14)

While it is clear from the express language of the appellate rules that legal errors must
affect the outcome of an award for an appeal to succeed, it is not facially apparent from
the ‘clearly erroneous' standard that factual mistakes must do so as well. The clearly
erroneous standard is regularly applied by US courts, however;(15) and US courts
impose a harmless error exception on that standard which requires courts to overlook
mistakes that do not affect a substantial right or influence the outcome.(16) Presumably,
appellate tribunals formed under the appellate rules will follow a similar approach so
that meaningless factual errors do not undermine otherwise valid awards.

Procedure for lodging appeals under appellate rules

The procedures and timeframes for lodging appeals under the appellate rules are
designed to ensure that appeals are concluded within approximately three months of
commencement.(17) Consequently, appeals should not materially lengthen the life of
most disputes when the parties have opted into the appellate rules.

Either party may initiate an appeal by lodging it within 30 days of the underlying award
being issued.(18) Upon receipt of a notice of appeal and satisfaction of certain filing
requirements (including payment of any outstanding amounts owed by the party lodging
the appeal),(19) the AAA will provide notice to the other party, who may then file a cross-
appeal within seven days.(20) The filing of an appeal stays the finality of the underlying
award for enforcement purposes and tolls the time for commencing enforcement
proceedings as well.(21)

The appellate rules presume that appeals will be dealt with only by written submission
and that no oral argument will be permitted.(22) If oral argument is allowed, however, it
must be held within 30 days of the last written submission, which could lead to a longer
appellate procedure.(23)

Potential outcomes of appeals

The appellate rules set forth three potential outcomes for appeals:(24)

e The appellate tribunal may adopt the underlying award as its own.(25)

e The appellate tribunal may issue a new award (adopting those portions of the
underlying award that it chooses to accept).(26)

e The appellate tribunal may request additional information and extend the period for
issuing a final decision by 30 days.(27)

In recognition of the need for finality, the appellate tribunal may not "order a new
arbitration hearing or send the case back to the original arbitrator(s) for corrections or
further review".(28) By removing the possibility for remand, which would require further
substantive action from a tribunal that has ostensibly discharged its duties, the
appellate rules not only lead to a final result, but also avoid potential arguments that
appellate awards cause the underlying tribunal to violate the functus officio (a matter
cannot be reopened before the same tribunal) doctrine.(29)

Lastly, while appellants are required to pay the costs of an appeal,(30) tribunals may
assess the appellee's costs against the appellant if the appellant does not prevail.(31)
The ability to assess costs against an unsuccessful appellant should provide some
incentive against misguided appeals that are unlikely to succeed or that are brought for
an improper purpose.(32)

Analysis

The appellate rules provide an option for those parties that want the potential to review
an award for serious factual or legal error. Given the contractual nature of arbitration, a
consensual option for such review seems consistent with notions of party-autonomy
and procedural flexibility.



The notion of appellate review of arbitral awards is not unprecedented either. For
several years, the AAA has offered an appellate language option in its clause drafting
materials.(33) The International Institute for Conflict Prevention and Resolution,(34) the
Court of Arbitration for Sport(35) and the Grain and Free Trade Association(36) similarly
offer appellate procedures. The International Centre for Settlement of Investment
Disputes has annulment proceedings that offer a form of arbitral appellate review.(37)

Certain national arbitration laws allow for some form of post-award appellate review as
well. For instance, under Section 69 of the English Arbitration Act 1996, parties may
appeal questions of English law to English courts.(38) Under Article 205 of the Qatari
Civil and Commercial Procedural Code, arbitral awards can be appealed and heard de
novo in certain circumstances.(39) Consequently, the appellate rules enjoy more
historical precedent than may be appreciated at first.

Appellate rules' impact on enforcement

It remains to be seen what impact, if any, the appellate rules could have on
enforcement proceedings. While one might presume that courts would more readily
enforce awards that have been reviewed under the appellate rules (or appellate awards
themselves), that may not always be the case, particularly where an appellate award is
substituted in whole or in part for the underlying award under Article A-19(a)(2).
Accordingly, the affect that the appellate rules might have on enforcement proceedings
is an area practitioners should closely follow.

Comment

The appellate rules offer an intriguing option for parties that want to arbitrate, but who
also want appellate oversight. As such, the appellate rules constitute a positive
development for appropriate parties and demonstrate institutional responsiveness to
end-user needs.

For further information on this topic please contact JP Duffy or at K&L Gates by
telephone (+1 212 536 3900), fax (+1 212 536 3901) or email (
JP.Duffy@klgates.com ). The K&L Gates website can be accessed at
www.klgates.com.
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